
TAMITY tAW .

Ihe new face of
ffi@ffirere#ennrr
EE:€M*T@HffiE EELHf.lt ]
ffiffiE wEnGilErU

Si$ificart 0hangcs to the parenting
pmvisions of tho Family law Act have passd

thmug! parliam€nt. Ihe ehanges ar" tho
0f the biggest review of family law le$sla$m -
sirce I 996. Chlis Ttrnbull sums up
of ths oritical ehalgs$.

SEffffi be Fanily law Amendment (Shared
-'pfi- 

Porental R""ponsibitity) Act 2006

bg (the new Act), which was passed on
= Marth 30.2006. comes into efr€ct on

July 1, 2006. Althoryh the new Act is lengthy,
the chatrges afe trowhere lear as r&dical as
those lirst proposed.

Sbgecfts of €he ReR
The objects ofthe Fam ily Law Act 1975 (the

Act) as currently set out in s60B have been
changed and ext€nded. Specifically, instead of
children having a "right of contact", the new
Act sets the objects ofthe part trow to:

a) Ensurc the children have the benefit of
both of their parents having a meaningful in-
volvement oftheir lives to the maximurn ex-
tetr! and

b) Communicate on a regular basis with both
their parents and othe. people significa.rt to
their care, welfarc and developmeft.

The best intercsts ofthe child remain the oar-
amount consideration.

BeftermEmEmg the best
Em*ere$s of a ehfifld

Under the Act. s68F(2) sets out the matte$
which a court must consider in determining
what is in a child3 best interests. No particular
priority is afforded to any ofthe factors set out
in that section. The new Act preserves all ofthe
original elements of s68F(2) but reduces them
to 'Additional Considerations' and adds two
'Primary CoNiderations' :

a)The benefi t  ofthe chi ld having a meaning-
ful relationship with both ofthe child's parents;
and

b) The need to protect the child from physi-
cal or physiological harm and fiom being sub-
j ected to, or exposed to abuse, neglect or family
violetrce.

In 2004, the Family Court of Aust.alia
amended its rules to add 'Pre-action Proce-
dures'that require the parties to attend a form
ofprimary dispute resolution prior to the com-
mercement of proceedings.

To some extedt, this requirement has been
thwarted by applications being made to the
Federal Magistrates Cout of Australia (*dich

ope€tes under its own rules that do not include
an obl igation lo undertake Pre-action
Procedules).

The new Act applies the dispute resolution
provisions of the Family Law Rules 20M to a
paretrting applicatioo lo any court exercising
jurisdiction unde. the Famib/ Law Acl.

Subject to rhe usual exceptions. allpanies in
all parenting cases will now be required to un-
deatake Pre-action Procedues.

Fresumffitom d
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The Act confers parental resporsibility for a
child on a person, but olrly to the extent that any
orders confer duties, powers, respoosibilities
or authority in lelation to the child on the
person.

The new Act requires the court to apply a pre-
sumption that it is in th€ best interests ofthe
child for a child's parents to have equal shared
responsibility for the child- This presumption
can only be dislodged where a parent has en-
gaged in abuse ofthe chi ld or therc is family vi-
oleice- This is not a presumptioa ofequal tlme
with both oarents.

@hEEgffiEom of advBsers
The llew Act adds entirely aow obligations

upon advisers. Ar adviser means a person who
is a legal practitioner, a family counsellor, a

family dispute resolution practitioner, or a
family consultanr. lfan adviser gives advice or
assistance to people in relation to parental re-
sponsibility for a child following the bfeak-
doltr'n ofthe rclationship between those people,
the adviser must:

a) Inform them that they could coDsider en-
tering into a parenting plan in relation to the
chil4 aird

b) Inform them about where they can get fur-
ther assistance to develop a parenting plan and
the context oftheplan.

Ifan adviser gives advice to people in con-
nection with the making by those people of a
parenting plan in relation to a child, the adviser

a) Inform them that, ifthe child spending
equal time with each ofthem is reasorably
practicable and in the best ioterests ofthe chil4
that they could consider the option ofan ar-
engemeot ofthat kind; and

b) Inform them that, ifthe child spending
equal time with each ofthem is not rcasombly
practicable or trot in the best itrterests ofthe
chil4 that ifthe child sp etr'ding substantidl and
sig|irtcait tilne $tith each of them is reason-
ably practical and is in the best interest of the
child, that they should corNider the option ofan
arrangemert of that kind.

Reetdemee amd
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Under the Act, an order about where a child
is to live is a 'Residence Order' and an order
about whether a child is to have contact with
another person or percons, is a 'Contact Order' .
Anything else (in effect) is a 'Specific Issues
Order'. The new Aot enables a parenting order
to now deal with one or more ofthe following:

a) A persol or persons with whom the child
is to live;
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